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MEMORANDUM  OF  POINTS  AND  AUTHORITIES 


I.  INTRODUCTION1 

Scientology  is  seeking  the  silence  of  the  mushrooms  —  to  keep  the  courts  in  the  dark  and  to 
feed  them  manure.  Accordingly,  this  court  should  deny  Scientology’s  motion  to  enjoin  Armstrong 
from  "actively  aiding  persons  engaged  in  litigation  adverse  to  Scientology"2  and  to  require  him  to 
"avoid  the  service  of  process."3  The  pertinent  provisions  of  the  Armstrong  Settlement  Agreement  are 
unlawful  and  contrary  to  public  policy.  The  two  declarations  Armstrong  gave  Yanny,  which  are  the 
basis  for  Scientology’s  motion,  were  given  ten  months  ago.  Thus,  Scientology  has  unreasonably 
delayed  seeking  relief.4  Moreover,  Scientology  should  not  be  permitted  to  sue  Yanny  for  allegedly 
representing  Armstrong  and  then  end-run  an  express  ruling  of  Judge  Cardenas5  in  Department  41  by 
coming  to  Department  86  for  an  injunction  that  would  cut  across  that  ruling. 

II.  PROCEDURAL  HISTORY  AND  FACTUAL  BACKGROUND6 

On  March  3,  1992  Judge  Michael  B.  Dufficy,  Marin  County  Superior  Court,  continued  Yanny’s 
motion  to  intervene  and  granted  him  leave  to  file  this  amicus  curiae  brief  in  opposition  to  Scientology’s 


1  For  the  purposes  of  this  opposition,  Yanny  also  incorporates  the  factual  statements  and 
arguments  set  forth  in  the  opposition  of  Gerald  Armstrong.  With  regard  to  Plaintiffs’ 
factual  statement,  in  their  amended  memorandum  of  points  and  authorities,  received  only 
5  hours  before  this  opposition  was  due  to  be  filed,  plaintiffs  mislead  the  court  on  page  4 
fn.  8.  There  was  never  an  officially  sanctioned  investigation.  Eugene  Ingram,  Scientology’s 
main  ‘private  investigator’  was  a  L.A.P.D.  officer  before  he  resigned  amid  allegations  of 
links  to  prostitution  and  drug  smuggling.  He  recruited  L.A.P.D.  officer  Phillip  Rodriguez 
to  conduct  the  activities  referred  to.  When  the  L.A.P.D.  found  out  what  Rodriguez  had 
done  they  dismissed  him,  and  L.A.P.D.  Chief  Daryl  Gates  gave  a  press  conference  in  which 
he  condemned  Rodriguez  and  stated  that  it  would  "be  a  cold  day  in  hell  when  the  L.A.P.D. 
ever  cooperates  with  Eugene  Ingram. 

2  Armstrong  Settlement  Agreement  para,  7G,  Berry  Dec.  Ex.  A. 

3  Armstrong  Settlement  Agreement,  para.  7H,  Berry.  Dec.  Exh.  A. 

4  This  delay  (laches)  is  not  mitigated  by  Scientology’s  unsuccessful  motion  for  identical  relief  which 
was  denied  by  Judge  Geernaert  in  Armstrong  I  on  Dec.  23,  1991.  Berry  Dec.  Exh.  K. 

5  On  August  6,  1991  Judge  Cardenas  ruled  that  the  preliminary  injunction  enjoining  Yanny  from 
representing  Armstrong  was  not  intended  to  prevent  him  from  interviewing  witnesses  (such  as 
Armstrong)  or  gathering  evidence  in  his  defense.  Berry  Dec.  Ex.  F,  p.  5:28-6:3. 

# 

6  This  factual  background  focuses  only  on  events  relevant  to  Yanny  who  relies  on  the  Armstrong 
opposition  brief  with  regard  to  the  history  and  circumstances  of  the  Armstrong  settlement  agreement. 
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motion  for  a  preliminary  injunction.7  Yanny  was  a  Scientology  trademark  attorney  from  1983  to  1987. 
In  1988,  Scientology  unsuccessfully  sued  Yanny  for  assisting  former  top  Scientologist  Vicki  Aznaran  to 
find  a  lawyer  to  prosecute  her  complaint  for  false  imprisonment,  etc.8  Yanny  successfully  cross- 
complained  for  unpaid  legal  fees  of  $154,000.  That  case  ("Yanny  I"),  determined  in  late  1990,  is  now 
on  appeal.  In  mid-1991,  Scientology  again  sued  Yanny  ("Yanny  II")  for  alleged  adverse  representation 
regarding  the  Aznarans  and  Gerald  Armstrong.9  A  ruling  granting  a  preliminary  injunction  expressly 
permitted  Yanny  to  interview  witnesses  (such  as  Armstrong)  and  to  gather  evidence  for  his  defense.10 
In  September  1991,  Scientology  unsuccessfully  filed  an  identical  motion  and  moving  papers  seeking  the 
same  relief  being  sought  from  this  Court.  All  that  differs  is  the  caption.* 11 

Hon.  Bruce  Geernaert  denied  Scientology’s  identical  motion  on  December  23,  1991.  His  ruling  is 
a  scathing  condemnation  of  the  Armstrong  settlement  agreement  which  is  the  basis  for  the  same  motion 
before  this  Court.12  Scientology  then  made  an  unsuccessful  motion  in  Yanny  II,  to  preclude 
Armstrong  from  testifying  at  trial  in  Yanny  II.  Judge  Cardenas  denied  the  motion  on  January  30,  1991 
and  a  few  hours  later  Scientology  gave  notice  of  an  ex  parte  application  in  Marine  County,  and 
subsequently  filed  this  motion,  in  an  action  which  has  been  transferred  back  to  Los  Angeles  County. 
Because  this  is  supposedly  a  new  action,  Scientology  filed  a  C.C.P.  170.6  affidavit  against  Judge 
Geernaert.13  At  the  hearing  on  April  28,  1992,  Judge  Geernaert  explained  his  December  23,  1991 
decision  and  a  copy  of  the  transcript  of  hearing  will  be  lodged  as  soon  as  it  is  available.  Accordingly, 

7  Transcript  of  hearing,  9:2-7,  Berry  Dec.  Ex.  N. 

8  Aznaran  Complaint,  Berry  Dec.  Ex.  H. 

9  The  Yanny  II  Complaint  is  Berry  Dec.  Ex.  1 .  The  Yanny  II  Amended  Answer  is  Berry  Dec.  Ex. 
J.  In  their  moving  papers,  Scientology  omits  to  tell  the  Court  that  Judge  Ideman  referring  to  the 
"outrageous  litigation  tactics  of  bothparties’  in  his  order  vacating  Yanny’s  appearance.Transcript 
of  hearing,  August  6,  1991,  2:23-26,  6:14-20. 

10  Trahscript  of  Hearing,  August  6,  1991,  2:23-26,  6:14-20.  See  footnote  5  herein.  Berry  Dec.  Ex. 
F,  5:28-6:3. 

11  This  unsuccessful  motion  for  a  preliminary  injunction  was  filed  in  Armstrong  in  Armstrong  I. 
Armstrong  I  resulted  in  a  damning  indictment  of  Scientology  by  Hon.  Paul  G.  Breckenridge  (Berry 
Dec.  Ex.  G_)  which  was  upheld  on  appeal.  Church  of  Scientology  v.  Armstrong  (1991)  232 
Cal.App.3d  1060. 

12  Berry  Dec.  Exh.  K. 

» 

13  Yanny  joins  in  Armstrong’s  May  4,  1992  request  for  judicial  notice  and,  application  of  collateral 
estoppel  in  which  this  Court  is  requested  to  take  judicial  notice  of  the  entire  file  of  Church  of  Scientology, 
Case  No.  C  420153,  affirmed  on  appeal  (1991  232  Cal.App.3d  1060,  and  in  particular  the  factual  and  legal 
findings  in  the  Dec.  26,  1991  transcript,  Ex.  K. 
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the  doctrines  of  res  judicata  and  collateral  estoppel  preclude  the  relief  now  sought  by  Scientology. 

On  March  3,  1992  Scientology  stated  they  sought  to  prevent  Mr.  Armstrong  from: 

1.  Disclosing  the  contents  of  the  Settlement  Agreement;"14 

2.  Actively  aiding  persons  engaged  in  litigation  adverse  to  the  Church  of  Scientology; 

3.  Disclosing  experiences  that  he  had  while  he  was  a  member  of  the  Church  of  Scientology; 

4.  Disclosing  certain  knowledge  that  Mr.  Armstrong  may  have  of  the  life  and  people  related 
to  Mr.  L.  Ron  Hubbard. 

III.  PLAINTIFFS’  PROPOSED  PRELIMINARY  INJUNCTION  IS  AN  END  RUN  AROUND 

THE  ADVERSE  YANNY  II  DECISION  AND  WOULD  VIOLATE  JUDGE  CARDENAS’ 

EXPRESS  ORDER. 

The  proposed  preliminary  injunction,  in  part,  would  prevent  Armstrong  from  doing  what  Judge 

Cardenas  had  expressly  permitted  both  him  and  Yanny  to  do  in  Yannv  II.  Specifically,  at  the  August 

6,  1991  hearing  on  plaintiffs  preliminary  injunction  in  Yannv  II.  Judge  Cardenas  issued  a  preliminary 

injunction,  narrow  in  scope,  against  defendant  Yanny.  Judge  Cardenas  stated  that: 

It  is  not  an  order  that  precludes  him  [Yanny]  from  gathering  evidence  in  support  of  his  case 
against  the  plaintiffs,  nor  does  it  preclude  him  from  talking  to  potential  witnesses  for  his 
case,  should  there  be  one. 

.  .  .  The  Order  is  made  this  morning  on  the  premise  that  Mr.  Yanny  denies  that  he 
represents  Armstrong,  and  if  that’s  the  case,  he’s  not  harmed  in  the  interim  by  it,  but  the 
comments  made  are  intended  to  give  some  insight  that  I  don’t  anticipate  nor  will  I  look  too 
kindly  on  Plaintiffs  bringing  Defendant  Yanny  in  here  for  every,  little  claimed  wrong, 
because  that  is  not  the  intent. " 

See  Berry  Deck,  Ex.  F,  5128-6:3. 

However,  at  the  March  3,  1992  hearing  herein,  Scientology  attorney,  Andrew  H.  Wilson,  Esq., 
stated  that  the  restriction  they  sought  "prevents  Mr.  Armstrong  from  actively  aiding  persons  engaged  in 
litigation  adverse  to  Church  of  Scientology."  Berry  Deck,  Ex.  N,  10:26-11:2.  Accordingly,  the 
preliminary  injunction  sought  by  plaintiff  in  Armstrong  II  would  have  the  effect  of  restricting 
Armstrong  from  talking  to  Yanny  regarding  Yanny  II.  and  providing  evidence  in  Yannv  II.  contrary  to 
the  express  order  of  Judge  Cardenas. 

IV.  PLAINTIFF’S  PRELIMINARY  INJUNCTION  WOULD  CRIPPLE  THE 
DEFENSE  OF  YANNY  IN  YANNY  II. 

In  Yanny  II.  plaintiffs  allege,  as  their  second  cause  of  action,  that  Yanny  represented  Armstrong 


14  Despite  the  fact  that  Scientology  had  filed  the  Settlement 
agreement  and  it  was  part  of  a  public  court  file  in  this 
and  other  courts. 
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and  that  this  representation  was  wrongful  because  Yanny  represented  plaintiffs  during  the  course  of  the 
Armstrong  I  litigation.  This  allegation  is  absolutely  baseless.  Nonetheless,  Armstrong’s  own 
testimony,  and  pretrial  assistance  and  consultation,  is  critical  to  Yanny  in  his  defense.  However, 
Scientology  is  seeking  to  deny  Yanny  his  court-ordered  right15  to  gather  evidence,  and  interview 
witnesses,  for  his  defense  in  Yannv  II  and  is  seeking  to  effectively  eliminate  Armstrong  as  a  source  for 
the  defense  by  compelling  Armstrong’s  adherence  to  an  Agreement  which  is  clearly  unlawful  and 
violative  of  public  policy.  Indeed,  Judge  Geernaert  noted:  "And  you  also  wonder  to  what  extent 
offering  assistance  is  a  term  that  in  effect  would  be,  if  ordered  —  would  be  a  term  that  any  court 
would  put  in  its  order."  Berry  Deck,  Ex.  K,  12:26-28.  Scientology  should  not  be  allowed  to 
advance  a  charge  against  Yanny  and  then  attempt  to  thwart  Yanny’s  access  to  the  most  meaningful 
assistance  and  evidence  available  for  his  defense. 

V.  THE  SETTLEMENT  AGREEMENTS  ARE  A  FELONY  BOTH  UNDER  CALIFORNIA 

AND  FEDERAL  LAW 

California  Penal  Code  Section  138  provides  that  any  payment  to  a  person  upon  "any  understanding 
or  agreement"  the  person  should  "not  attend"  any  trial  or  to  persuade  any  person  from  attending  is  a 
crime.  Similar  language  is  stated  in  18  U.S.C.  Section  201  (b)  (3)  and  18  U.S.C.  Section  201  (c)  (2). 

In  a  case  on  all  fours,  People  v.  Dean  Richard  Pic’l  (1982)  31  Cal.  3d  731,  183  Cal.Rptr.  685,  the 

California  criminal  statute  was  applied  against  an  attorney  creating  such  an  agreement  on  behalf  of  his 

client.  The  Court  held  that  an  agreement  to  refuse  to  testify  by  doing  "everything  within  my  power" 

was  a  crime.16  The  California  Supreme  Court  stated: 

"There  is,  of  course,  no  talismanic  requirement  that  a  Defendant  must  say  ‘don’t  testify’  or 
words  tantamount  thereto  ...  as  long  as  his  words  or  actions  support  the  inference  that  he  .  . 

.  sought  to  prevent  or  dissuade  a  potential  witness  from  attending  upon  a  trial  ...  a 


15  Berry  Dec.,  Exh.  F,  pp. 5:28— 6:3. 

16  This  is  exactly  what  has  occurred  herein.  The  contract  calls 
for  Armstrong  to  do  everything  in  his  power,  even  to  avoid 
being  amenable  to  service  of  process.  The  fact  that  one 
would  have  to  testify  if  subpoenaed  just  acknowledges 
something  beyond  even  Plaintiff’s  power.  In  all  of  the 
cases  cited  herein,  including  Pic’l,  the  deponent  could  have 
been  subpoenaed  and  could  have  been  ordered  by  the  court  to 
testify.  The  crime,  or  the  public  policy  violation,  is  the 
contract  to  do  whatever  one  can  to  avoid  cooperation, 
testifying,  or  attending  a  trial. 
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Defendant  is  properly  held  to  answer  (Citations  omitted.")17  M-  at  740. 

VI.  INJUNCTIVE  RELIEF  SHOULD  BE  DENIED. 

A.  Other  Remedies  Are  Adequate  And  There  Is  No  Irreparable  Harm 

Pursuant  to  Sections  526  (4)  and  (5)  of  the  Code  of  Civil  Procedure,  an  injunction  will  rarely  be 
granted  where  a  suit  for  damages  would  provide  a  clear  remedy.  See,  e.g..  Bush  v.  California 
Conservation  Corps  (1982)  136  Cal.  App.  3d  194,  185  Cal.  Rptr.  892;  Thayer  Plymouth  Center.  Inc, 
v.  Chrysler  Motors  Coro.  (1967)  255  Cal.  App.  2d  300,  63  Cal.  Rptr.  148.  The  Agreement  contains  a 
liquidated  damages  provision.  Specifically,  in  Paragraph  7D  of  the  Agreement:  "Plaintiff  agrees  that  if 
the  terms  of  this  paragraph  are  breached  by  him,  that  CSI  and  the  other  Releases  would  be  entitled  to 
liquidated  damages  in  the  amount  of  $50,000  for  each  such  breach."  Thus,  clearly,  the  parties 
contemplated  the  prospect  of  breach,  agreed  that  pecuniary  compensation  would  provide  adequate 
relief,  and  even  agreed  upon  the  measure  of  damages. 

B.  There  Will  Be  No  Multiplicity  of  Judicial  Proceedings 

In  the  present  case,  there  will  be  no  multiplicity  of  judicial  proceedings  with  the  denial  of 
Scientology’s  proposed  preliminary  injunction.  On  the  contrary,  a  multiplicity  of  legal  proceedings  will 
result  if  injunctive  relief  is  granted  because  of  the  nature  of  the  relief  sought.  Specifically,  the  relief 
sought  so  clearly  threatens  constitutionally  protected  activity,  association  and  speech  that  the  issuance  of 
the  proposed  preliminary  injunction  would  be  a  multiplicity  of  lawsuits  waiting  to  happen.  Indeed, 
Judge  Geernaert  noted:  "[Cjourts  are  constrained  not  to  make  orders  that  are  ambiguous  or 
uncertain  or  that  require  an  undue  amount  of  court  supervision.  .  .  .  You  can’t  issue  every  order 
somebody  wants  you  to  issue  or  you  are  going  to  be  running  people’s  businesses;  you’ll  be  taking 
care  of  their  hedges  between  their  houses;"  (Berry  Deck,  Ex.  K,  4:16:16-23);  and  "That  is  one  of 
the  problems  in  a  judicial  system  of  having  a  situation  involving  continual,  open-ended,  repeated 
court  supervision."  (Berry  Deck,  Ex.  K,  28:10-12).  In  fact,  Judge  Geernaert  noted:  "In  my 
experience,  that  is  the  kind  of  order  that  I  would  not  issue  because  it  involves  total  ambiguity  and 
just  when  is  somebody  violating  it?"  Berry  Deck,  Ex.  K,  8:6-8. 

C.  Scientology  Cannot  Succeed  On  the  Merits  At  Trial. 

1.  The  Consideration  is  Illegal. 

As  discussed  in  Section  V  herein,  the  object  of  the  Armstrong  settlement  agreement  is  illegal.  The 


17  Accordingly,  the  status  of  this  case  is  "upside  down."  The  question  should  not  be  whether  or  not 
Armstrong  should  be  restrained  from  voluntarily  testifying  at  any  litigation,  but  whether  or  not  all 
Scientology  lawyers,  officers,  directors,  and  employees  who  participated  in  the  creation,  execution, 
or  attempted  enforcement  of  these  provisions,  through  either  threats  or  litigation,  should  be  referred 
by  the  court  to  proper  authorities  for  criminal  prosecution. 
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object  of  a  contract  must  be  lawful,  i.e.,  it  must  not  be  in  conflict  either  with  express  statutes  or  public 
policy.  Cal.  Civ.  Code  §§1550,  1595,  1596.  A  promise  which  is  void  for  illegality  or  other  reason 
cannot  be  consideration  for  another  promise  or  act.  Cal.  Civ.  Code  §1607;  1  Witkin,  Summary  of 
California  Law  §219.  Whenever  a  court  becomes  aware  that  a  contract  is  illegal;  it  has  a  duty  to 
refrain  from  entertaining  an  action  to  enforce  the  contract.  Bovard  v.  American  Horse  Enterprises. 

Inc.  (1988)  201  Cal.  App.  3d  832,  838,  247  Cal.  Rptr.  340. 

2.  The  Agreement  Is  Contrary  To  Public  Policy. 

Anything  which  has  a  tendency  to  injure  the  public  welfare  is,  in  principle,  against  public  policy. 

1  Witkin,  Summary  of  California  Law  §462.  In  other  words,  public  policy  means  "anything  which 
tends  to  undermine  that  sense  of  security  for  individual  rights,  of  personal  liberty  or  private  property, 
which  any  citizen  ought  to  feel  is  against  public  policy."  Safeway  Stores  v.  Hotel  Clerks  etc. 
Association  (1953)  41  Cal.  2d  567,  575,  261  P.2d  721.  Courts  may  declare  void  as  against  public 
policy  contracts  which,  though  not  in  terms  specifically  forbidden  by  legislation,  are  clearly  injurious  to 
the  interests  of  society.  Maryland  C.  Co.  v.  Fidelity  &  Cas.  Co.  of  N.Y.  (1925)  71  Cal.  App.  492, 
497. 

In  the  present  case,  the  Agreement,  which  prevents  the  full  and  impartial  course  of  justice,  is 
injurious  to  the  interests  of  society  and  is  void  as  against  public  policy.  Specifically,  in  Paragraph 
7G  of  the  Agreement:  "Plaintiff  agrees  that  he  will  not  voluntarily  assist  or  cooperate  with  any 
person  adverse  to  Scientology  in  any  proceeding  against  any  of  the  Scientology  organizations, 
individuals  or  entities."  Similarly,  in  Paragraph  10:  "Plaintiff  agrees  that  he  will  not  assist  or 
advise  anyone,  including  individuals,  partnerships,  associations,  corporations,  or  governmental 
agencies  contemplating  any  claims  or  engaged  in  litigation  or  involved  in  or  contemplating  any 
activity  adverse  to  the  interests  of  any  entity  or  class  of  persons." 

Several  cases  on  the  issue  of  suppression  of  evidence  are  factually  on  all  fours  with  the  case  at  bar. 
For  example,  in  Tappan  v.  Albany  Brewing  Co.  (1989)  80  Cal.  570,  22  P.  257,  there  was  a  contract 
between  the  purchaser  at  a  partition  sale  and  one  of  the  parties  to  the  partition  suit,  who  was  about  to 
contest  the  confirmation  of  the  sale  for  inadequacy  of  the  price  bid,  to  the  effect  that  said  party,  in 
consideration  of  a  specified  sum  to  be  paid  in  addition  to  her  interest  in  the  property,  would  refrain 
from  contesting  said  confirmation.  The  court  held  that  this  was  a  contract  for  the  concealment  of  a 
material  fact  from  the  court.  Accordingly,  the  contract  was  void  as  against  public  policy.  See 
also  Beard  v.  Beard  (1884)  65  Cal.  354,  4  P.  229;  McCormick  v.  Woodmen  of  the  World  (1922)  57 
Cal.  App.  568,  207  P.  943. 

# 

In  Maryland  C.  Co..  (1925)  71  Cal.  App.  492,  after  the  papers  had  been  served,  a  contract  was 
made  between  the  parties  whereby,  in  consideration  of  a  promise  to  pay  a  certain  sum  of  money,  the 
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plaintiff  agreed  to  withhold  the  complaint  from  the  files  and  give  no  information  to  anyone  concerning 
the  same  or  the  commencement  of  the  suit,  thereby  preventing  those  interested  from  learning  the  true 
facts.  The  court  in  Maryland  concluded  that  this  exhibited  a  clear  attempt  to  conceal  judicial 
proceedings  and  to  obstruct  justice  for  the  purpose  of  wronging  others  interested  and,  therefore, 
the  agreements  of  this  character  are  clearly  against  public  policy.  In  Allen  v.  Jordanos’  Inc.  (1975) 
52  Cal.  App.  3d  160,  125  Cal.  Rptr.  31,  the  court  held  that  the  consideration,  which  was  void  for 
illegality,  was  no  consideration  at  all.  M  at  166.  See  also  Brown  v,  Freese  (1938)  28  Cal.  App.  2d 
608,  618,  83  P.2d  82  (agreement  not  to  disclose  discreditable  facts  about  another  has  been 
recognized  by  the  courts  as  an  illegality). 

Then,  in  Williamson  v.  Superior  Court  (1978)  21  Cal.  3d  829,  836-39,  148  Cal.  Rptr.  39,  the 
California  Supreme  Court  held  that  an  arrangement  whereby  the  tire  manufacturer  agreed  to  indemnify 
its  codefendant,  the  manufacturer  of  a  tire-changing  machine,  if  the  codefendant  would  withdraw  a 
certain  expert  witness  whose  report  was  unfavorable  to  the  tire  manufacturer,  amounted  to  a  bargain  for 
the  concealment  or  suppression  of  evidence.  M  at  836.  The  Court  explicitly  recognized  that 
agreements  to  suppress  evidence  have  long  been  held  void  as  against  public  policy,  both  in 
California  and  in  most  common  law  jurisdictions.  Id.  at  836-37.  The  Court  cited  to  Valentine  v. 
Stewart  (1860)  15  Cal.  387,  404,  in  which  the  Supreme  Court  invalidated  a  contract  to  withdraw 
depositions  taken  in  connection  with  litigation,  as  "affected  with  a  fatal  taint  of  illegality.  M  at  837. 
The  Supreme  Court  recognized  that  the  agreement  at  issue  was  clearly  of  such  a  nature  as  the  Valentine 
contract.  Specifically,  in  return  for  Firestone’s  promise  to  pay  consideration,  Big  Four  agreed  to 
suppress  highly  relevant  evidence  which,  if  revealed  at  trial,  would  be  harmful  to  Firestone.  Ml  The 
Court  further  recognized  that  defendants  do  not  nullify  the  agreement’s  insidious  effect  by  attaching  to 
it  the  seemingly  innocuous  label  of  "contract  of  indemnification."  Mi  Thus,  the  Court  decided  that 
the  agreement  clearly  indicated  the  very  real  potential  for  "subtle  but  deliberate  attempts  to 
suppress  relevant  evidence.  M  at  838. 

Even  the  United  States  Supreme  Court,  in  Precision  Co.  v.  Automotive  Co..  (1944)  324  U.S. 
806,  recognized  that  an  agreement  to  suppress  evidence  requires  dismissal.  Specifically, 
Automotive  sought  to  enforce  various  patents  against  Precision.  There  were  several  persons  and 
entities  claiming  prior  use  in  design  of  the  patents  involved.  During  the  initial  battle  for  patents, 
Automotive  learned  that  certain  testimony  was  perjured.  Instead  of  revealing  the  fraud,  Automotive 
procured  an  outside  settlement  agreement  with  the  perjurer,  barring  him  from  ever  questioning  the 
validity  of  Automotive’s  patent.  Thus,  through  its  settlement  agreement,  Automotive  procured  silence. 
The  United  States  Supreme  Court  stated  that  the  issues  involved  reached  beyoncfthe  litigants  to  the 
action,  and  affected  the  public  at  large. 
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More  recently,  in  Mary  R.  v.  B.  &  R.  Corn.  (1983)  149  Cal.  App.  3d  308,  196  Cal.  Rptr.  871, 
the  Division  of  Medical  Quality  of  the  Board  of  Medical  Quality  Assurance  applied  to  intervene  in  an 
already  dismissed  lawsuit  that  had  been  brought  by  a  patient  against  a  physician  for  allegedly  molesting 
her,  and  to  modify  a  stipulated  gag  order  and  an  order  sealing  court  records.  The  court  held  that  it 
was  clearly  improper,  even  on  the  stipulation  of  the  parties,  for  the  court  to  issue  an  order  designed  not 
to  preserve  the  integrity  and  efficiency  of  the  administration  of  justice,  but  to  subvert  public  policy  by 
shielding  the  doctor  from  governmental  investigation  designed  to  protect  the  public  from  misconduct 
within  the  medical  profession.  Id-  at  316.  The  court  stated  that  such  a  stipulation  was  against 
public  policy,  similar  to  an  agreement  to  conceal  judicial  proceedings  and  to  obstruct  justice.  IdL 
(citing  Maryland.  71  Cal.  App.  at  499).  18 

Clearly,  pursuant  to  Paragraphs  7G  and  10  of  the  Agreement,  Armstrong  has  been  muscled  into 
concealing  such  matters,  which  may  be  material  facts,  from  this  and  other  Courts.  However, 
following  the  above  discussion  on  public  policy  and  the  applicable  case  law,  it  is  clear  that 
Scientology  cannot  enjoin  Armstrong  assisting  litigants  adverse  to  Scientology  such  as  Yanny,  and 
from  divulging  knowledge  of  unlawful,  unethical,  uncomfortable  or  embarrassing  Scientology 
practices  and  activities.  See  Tappan.  80  Cal.  at  571-72.  Also,  Scientology  paid  money  to  < 
Armstrong  to  withhold  information  from  litigants  and  to  avoid  service  of  legal  process.  Thus,  like 
in  Maryland,  this  Court  must  conclude  that  this  Agreement  exhibits  a  clear  attempt  to  conceal 
judicial  proceedings  and  to  obstruct  justice  for  the  purpose  of  wronging  others  interested  and, 
therefore,  the  Agreement  is  clearly  against  public  policy.  71  Cal.App.  at  499.  In  addition,  the 
facts  herein  are  similar  to  the  facts  in  Allen  and,  thus,  this  Court  must  deny  Scientology’s  proposed 
preliminary  injunction  because  it  involves  a  contract  that  is  void  for  illegality.  52  Cal.  App.  3d  at  163. 

Furthermore,  Scientology  cannot  obtain  either  a  preliminary  injunction  or  judgment  herein  because 
a  contract  that  is  void  as  against  public  may  not  be  made  the  foundation  of  any  action  either  in  law  or 
in  equity.  Morev  v.  Paladini  (1922)  187  Cal.  727,  733,  203  P.  760.  See  also  Tiedie  v.  Aluminum 
Paner  Milling  Co.  (1956)  46  Cal.  2d  450,  453-54,  296  P.2d  554;  Pomeroy,  §397,  p.  738  Specifically, 
it  has  long  been  a  rule  of  law  that  courts  will  not  compel  parties  to  perform  contracts  which  have  for 
their  object  the  performance  of  acts  against  sound  public  policy  either  by  decreeing  specific 
performance  or  awarding  damages  for  breach.  See  Owens  v.  Haslett  (1950)  98  Cal.  App.  2d  829,  221 
P.2d  252  (quoting  Takeuchi  v.  Schmuck.  206  Cal.  782,  786,  276  P.  345). 


18  In  support  of  the  above  principle,  Senator  Bill  Lockyer,  Chairman  of  the  Senate  Judiciary 
Committee,  has  introduced  a  bill  that  would  make  public  the  details  of  confidential  legal  agreements. 
Senator  Lockyer  believes  this  would  clearly  put  an  end  to  secret  out-of-court  "settle  and  seal"  deals 
that  "sweep  their  misdeeds  under  the  carpet." 
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Moreover,  Scientology  cannot  obtain  either  a  preliminary  injunction  or  judgment  merely  because  it 
paid  money  to  Armstrong  pursuant  to  the  Agreement.  Specifically,  the  doctrines  of  estoppel  by 
conduct  and  ratification  have  no  application  to  a  contract  which  is  void  because  it  violates  an  express 
mandate  of  the  law  or  the  dictates  of  public  policy.  Such  a  contract  has  no  legal-existence  for  any 
purpose  and  neither  action  nor  inaction  of  a  party  to  it  can  validate  it  and  no  conduct  of  a  party  can  be 
invoked  as  estoppel  against  asserting  its  invalidity.  First  National  Bank  v.  Thompson  (1931)  212  Cal. 
388,  405-06  (quoting  Tatterson  v.  Kehrlein.  88  Cal.  App.  34,  49,  263  P.  285). 

3.  Armstrong  Had  No  Effective  Freedom  of  Consent. 

Sections  1569(1)  and  (3)  of  the  California  Civil  Code  defines  duress  as  the  (1)  "[ujnlawful 
confinement  of  the  person  of  the  party,  ...”  or  (2)  " [confinement  of  such  person,  lawful  in  form,  but 
fraudulently  obtained,  or  fraudulently  made  unjustly  harassing  or  oppressive."  The  cases,  however, 
have  established  much  broader  definitions,  and  consequently,  the  language  of  the  decisions  can  rarely 
be  reconciled  with  the  statutory  language.  For  example,  in  Harlan  v.  Gladding.  McBean  &  Co.  (1907) 
7  Cal. App.  49,  93  P.  400;  Sistrom  v.  Anderson  (1942)  51  Cal.  App.  2d  213,  124  P.2d  372;  Steffen  v. 
Refrigeration  Discount  Corp.  (1949)  91  Cal.  App.  2d  494,  205  P.2d  727.  Indeed,  the  modern 
tendency  is  to  find  duress  whenever  one,  by  the  unlawful  act  of  another,  is  induced  to  make  a  contract 
under  circumstances  which  deprive  him  of  the  exercise  of  free  will.  See  Keithley  v.  Civil  Service 
Board  (1970)  11  Cal.  App.  3d  443,  89  Cal.  Rptr.  809;  Balling  v.  Finch  (1962)  203  Cal.  App.  2d  413, 
21  Cal.  Rptr.  490;  Gross  v.  Needham  (1960)  184  Cal.  App.  2d  446,  7  Cal.  Rptr.  664;  Lewis  v.  Fahn 
(1952)  113  Cal.  App.  2d  95,  247  P.2d  831;  Sistrom.  51  Cal.  App.  2d  at  213.  Under  this  standard, 
duress  is  to  be  tested,  not  by  the  nature  of  the  threat,  but  by  the  state  of  mind  induced  in  the  victim. 
Balling.  203  Cal.  App.  2d  at  413;  Lewis.  113  Cal.  App.  2d  at  95.  An  agreement  made  under  duress  is 
voidable.  1  Witkin,  Summary  of  California  Law  §417. 

In  the  present  case,  the  Agreement  was  made  under  duress  and  is,  thus,  voidable.  Armstrong  has 
previously  testified  that  he  had  endured  many  years  of  psychological  duress  and  brainwashing 
from  Scientology.  In  addition,  at  his  April  7,  1992  deposition,  Armstrong  testified,  at  length,  as  to 

the  circumstances  surrounding  the  signing  of  the  Settlement  Agreement.  Berry  Dec.  Exh. _ pp. 

615:7-678-6.  This  deposition  testimony  clearly  compels  the  denial  of  the  relief  requested  by 
Scietnology.  Moreover,  Armstrong  stated  in  his  Declaration19  that  upon  reading  the  Agreement 
draft,  he  was  shocked  and  heartsick.  In  answer  to  his  objections  to  the  Agreement,  Mr.  Flynn 
said  that  the  silence  and  liquidated  damages  clauses,  and  anything  winch  called  for  obstruction  of 


19  The  statements  in  this  section  by  Armstrong  are  based  on 
representations  set  forth  by  Armstrong  in  his  declaration  dated 
March  16,  1992.  Berry  Deck  Exh.  P. 
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justice,  were  not  worth  the  paper  they  were  printed  on.  Mr.  Flynn  said  that  Armstrong  could  not 
contract  away  his  constitutional  rights;  that  the  conditions  were  unenforceable.  Mr.  Flynn  then 
said  that  he  had  advised  the  organization  attorneys  that  those  conditions  in  the  Agreement  were 
not  worth  the  paper  they  were  printed  on,  but  that  the  organization,  nevertheless,  insisted  on 
their  inclusion  in  the  Agreement  and  would  not  agree  to  any  changes.  Mr.  Flynn  pointed  out  the 
clauses  concerning  Armstrong’s  release  of  all  claims  against  the  organization  to  date  and  its  release  of 
all  claims  against  Armstrong  to  date  (Pars.  1, 4,5,6, 8)  were  the  essential  elements  of  the  settlement  and 
were  what  the  organization  was  paying  for. 

Mr.  Flynn  also  said  that  everyone  was  sick  of  the  litigation  and  wanted  to  get  on  with  their  lives. 
Mr.  Flynn  said  that  he  was  sick  of  the  litigation,  the  threats  to  him  and  his  family  and  wanted  out. 

Mr.  Flynn  said  that  as  a  part  of  the  settlement,  he  and  all  co-counsels  had  agreed  to  not  become 
involved  in  organization-related  litigation  in  the  future.  Mr.  Flynn  expressed  a  deep  concern  that 
the  courts  in  this  country  cannot  deal  with  the  [Scientology]  organization  and  its  lawyers  and  their 
contemptuous  abuse  of  the  justice  system.  Mr.  Flynn  said  that  if  Armstrong  did  not  sign  the 
documents,  all  he  had  to  look  forward  to  was  more  years  of  harassment  and  misery.  One  of  Mr. 
Flynn’s  other  clients,  Edward  Walters,  who  was  in  the  room  with  them  during  this  discussion,  yelled  at 
Armstrong,  accusing  him  of  killing  the  settlement  for  everyone,  and  that  everyone  else  had  signed  or 
would  sign,  and  everyone  else  wanted  the  settlement.  Mr.  Flynn  said  that  the  organization  would 
only  settle  with  everyone  together;  otherwise,  there  would  be  no  settlement. 

Armstrong  knew  that  if  the  organization  continued  its  ‘fair  game’  practices  toward  him,  he  would 
be  left  to  defend  himself  and  he  accepted  that  fact.  So,  armed  with  Mr.  Flynn’s  advice  that  the 
conditions  he  found  so  offensive  in  the  Agreement  were  not  worth  the  paper  they  were  printed  on,  and 
the  knowledge  that  the  organization’s  attorneys  were  also  aware  of  that  legal  opinion,  he  put  on  a 
happy  face  and  the  following  day  went  through  the  charade  of  a  videotaped  signing. 

Accordingly,  duress  exists  to  void  the  Agreement  and  so  deny  Scientology’s  request  for  a 
preliminary  injunction.  Indeed,  Judge  Geernaert  noted:  "So  my  belief  is  Judge  Breckenridge, 
being  a  very  careful  judge,  follows  about  the  same  practice  and  if  he  had  been  presented  that 
whole  agreement  and  if  he  had  been  asked  to  order  its  performance,  he  would  have  dug  his  feet  in 
because  that  is  one  of  the  —  I  have  seen  —  I  can’t  say  —  I’ll  say  one  of  the  most  ambiguous,  one¬ 
sided  agreements  I  have  ever  read.  And  I  would  not  have  ordered  the  enforcement  of  hardly  any 
of  the  terms  had  I  been  asked  to,  even  on  the  threat  that,  okay,  the  case  is  not  settled."  Berry 
Deck,  Ex.  K,  52:7-15. 

a.  Freedom  of  Speech.  Association  and  Lawful  Activity 
The  proposed  injunction  would  also  abridge  both  Armstrong’s  and  Yanny’s  rights  to  free  speech. 
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Specifically,  the  content  of  Armstrong’s  speech  forms  the  basis  for  Scientology’s  proposed  regulation. 
Therefore,  the  restriction  on  Armstrong’s  speech  must  be  scrutinized  by  this  Court.  The  proposed 
injunction  would  also  infringe  upon  both  Armstrong’s  and  Yanny’s  rights  to  freedom  of  association 
with  others.  Such  freedom  of  association  is  subject  to  close  scrutiny  and  cannot.be  curtailed  except 
with  compelling  state  interests,  of  which  none  are  present  herein.  Accordingly,  such  infringement  is 
unconstitutional.  U.S.  Constitution,  First  Amendment. 

In  addition,  an  injunction  order  cannot  enjoin  otherwise  lawful  activity.  People  v.  Kelley.  70  Cal. 
App.  3d  418,  138  Cal.  Rptr.  681  (1977).  In  the  present  case,  however,  in  Paragraph  7H  of  the 
Agreement:  "Plaintiff  agrees  not  to  testify  or  otherwise  participate  in  any  other  judicial,  administrative 
or  legislative  proceeding  adverse  to  Scientology  or  any  of  the  Scientology  Churches,  individuals  or 
entities  .  .  .  unless  compelled  to  do  so  by  lawful  subpoena  or  other  lawful  process.  Plaintiff  shall  not 
make  himself  amenable  to  service  of  any  such  subpoena  in  a  manner  which  invalidates  the  intent  of  this 
provision."  Thus,  the  injunction  would  effectively  require  Armstrong  to  avoid  service  of  lawful 
process.  This  avoidance  of  lawful  service  is  clearly  unlawful  and  should  not  be  sanctioned  through 
enforcement  of  the  Agreement  by  this  Court. 

D.  THE  EQUITIES  DO  NOT  TIP  IN  PLAINTIFF’S  FAVOR. 

The  court  must  exercise  its  discretion  in  favor  of  the  party  most  likely  to  be  injured.  Robbins  v. 
Superior  Court  (1985)  38  Cal.  3d  199,  205,  211  Cal.  Rptr.  398.  In  the  present  case,  clearly,  the  grant 
of  a  preliminary  injunction  would  result  in  the  greatest  harm  to  defendant  Armstrong,  to  amicus  curiae 
Yanny,  and  to  the  public  generally. 

E.  EQUITABLE  DEFENSES  EXIST  TO  PLAINTIFF’S  REQUEST  FOR 

INJUNCTIVE  RELIEF. 

1.  Laches. 

A  long  wait  before  filing  suit  or  applying  for  a  preliminary  injunction  may  be  evidence  of  no 
irreparable  harm.  Youngblood  v.  Wilcox  (1989)  207  Cal.  App.  3d  1368,  1376,  255  Cal.  Rptr.  527. 

In  the  present  case,  Scientology  delayed  filing  its  motion  for  injunctive  relief  in  Armstrong  II  until 
February  4,  1992,  a  delay  of  six  months  from  the  date  of  the  conduct  complained  of,  namely  July  of 
1991.  Clearly,  with  this  delay,  Scientology  has  failed  to  prove  the  essential  element  of  irreparable 
harm  for  the  granting  of  its  proposed  preliminary  injunction  and,  thus,  injunctive  relief  must  be  denied. 

2.  Unclean  Hands. 

The  clean  hands  doctrine  bars  a  party  from  both  equitable  and  legal  relief,  where  that  party  has 
engaged  in  any  unconscientious  conduct  directly  related  to  the  transaction  before*the  court.  De  Rosa  v. 
Transamerica  Title  Ins.  Co.  (1989)  213  Cal.  App.  3d  1390,  1397,  262  Cal.  Rptr.  370;  Burton  v. 
Sosinskv  (1988)  203  Cal.  App.  3d  562,  573,  250  Cal.  Rptr.  33. 
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In  the  present  case,  plaintiffs  unclean  hands  should  bar  them  from  obtaining  injunctive  relief.  In 
fact,  Judge  Breckinridge  in  Armstrong  I  found  that  neither  party  "has  clean  hands."  Berry  Dec.,  Ex. 

_.  Further,  since  Judge  Breckinridge’s  decision,  many  acts  of  surveillance,  harassment  and 
intimidation  have  occurred.  Specifically,  after  execution  of  the  Agreement,  Scientology  has  subjected 
Yanny,  Armstrong  (and  his  attorneys,  such  as  Ford  Greene)  to  numerous  and  constant  acts  of 
intimidation,  harassment  and  surveillance.  Indeed,  Scientology  has  produced  140  photos  and  videos 
resulting  from  some  of  such  surveillance  in  Yannv  II.  Moreover,  the  second  appellate  districts 
determination  that  Armstrong  was  subjected  to  Scientology’s  Fair  Game  Doctrine20  is,  in  effect,  an 
appellate  determination  that  Scientology  has  unclean  hands  herein.  Church  of  Scientology  v. 

Armstrong  (1991)  232  Cal.App.3d  1060,  1067.  Judge  Breckenridge  also  found  that  Scientology  did 
not  have  clean  hands  herein.  Berry  Decl.  Exh.  G. 

3.  The  Interests  of  Third  Persons  and  the  Public  Are  Involved. 

Where  a  prima  facie  case  has  otherwise  been  made  out,  an  injunction  will  be  granted  only  when  such 
a  remedy  is  appropriate,  and  in  determining  the  availability  of  injunctive  relief,  the  court  must  consider 
the  interests  of  third  persons  and  of  the  general  public.  Loma  Portal  Civic  Club  v.  American  Airlines. 
Inc.  (1964)  61  Cal.  2d  582,  39  Cal.  Rptr.  708. 

In  the  present  case,  it  is  hard  to  imagine  provisions  more  contrary  to  the  public  interest,  to 
the  integrity  and  fairness  of  the  legal  system,  and  to  the  rights  of  third  persons,  such  as  Yanny, 
and  the  media,  than  those  found  in  the  Agreement.  See  Berry  Deck,  Ex.  A.  Specifically,  a  grant 
of  injunctive  relief  would  have  a  substantial  adverse  impact  on  Yanny’s  ability  to  defend  himself  in 
Yanny  II  by  effectively  denying  him  of  an  indispensable  element  of  his  defense.  Furthermore,  to 
enjoin  Armstrong  and  all  others  acting  in  concert  or  in  participation  therewith  based  on  the  terms  of  the 
Agreement  would  fly  in  the  face  of  Judge  Cardenas’  Order.  See  infra.  Moreover,  the  public  is  being 
deprived  of  the  right  to  know  about  Scientology’s  illegal  activities  and  its  attempts  to  buy  the  passivity 
and  silence  of  witnesses  and,  therefore,  obstruct,  manipulate  and  skewer  justice.  In  addition, 
agreements  between  parties  which  obstruct  justice  by  concealing  evidence,  such  as  the  Agreement 
herein,  are  void  as  against  public  policy.  Williamson.  21  Cal.  3d  at  829,  148  Cal.  Rptr.  39;  Allen.  52 


20  The  Second  District  has  determined  that  Armstrong  was  subjected  to  Scientology’s  Fair  Game 
Doctrine  "which  permits  a  suppressive  person  to  be  tricked,  sued  or  lied  to  or  destroyed  ...  [or] 
deprived  of  property  or  injured  by  any  means  by  any  Scientologist  ...  "  Church  of 
Scientology  v.  Armstrong  (1991)  232  Cal.App.3d  1060,  1067.  See  also  Wollersheim  v.  Church 
of  Scientology  (1989)  212  Cal.app.3d  872,  888-91,  260  Cal.Rptr.  331;  Aljard  v.  Church  of 
Scientology  (1976)  58  Cal.App.3d  439,  443  n.l,  129  Cal.Rptr.  797. 

On  March  17,  1992,  and  April  7,  1992,  Armstrong  also  testified  abouf  the  fair  game  doctrine. 

Berry  Deck  Ex.  _,  645:22-678-7. 
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Cal.  App.  3d  160,  125  Cal.  Rptr.  31. 

VH.  THIS  COURT  CANNOT  ORDER  SPECIFIC  PERFORMANCE  OF  THE  AGREEMENT 


BY  WAY  OF  PRELIMINARY  INJUNCTION. 

An  injunction  cannot  be  granted  to  prevent  the  breach  of  a  contract,  the  performance  of  which 
would  not  be  specifically  enforced.  Thaver  Plymouth  Center.  Inc,  v.  Chrysler  Motors  Corp.  (1967) 
255  Cal.  App.  2d  300,  303-04,  63  Cal.  Rptr.  148;  Cal.  Civ.  Proc.  Code  §526(5);  Cal.  Civ.  Code 
§3423(5).  Courts  of  equity  will  not  decree  the  specific  performance  of  contracts  which,  by  their  terms, 
stipulate  for  a  succession  of  acts  whose  performance  cannot  be  consummated  by  one  transaction 
inasmuch  as  such  continuing  performance  requires  protected  supervision  and  direction.  Long  Beach 
Drug  Co.  v  United  Drug  Co..  (1939)  13  Cal.  2d  158,  171  and  cases  cited;  Poultry  Producers,  etc.,  v. 
Barlow  (1922)  189  Cal.  278,  289,  208  P.  93;  Pacific  Elec.  Rv.  Co.  v.  Campbell-Johnston  (1908)  153 
Cal.  106,  113,  94  P.  623. 

In  the  present  case,  pursuant  to  the  above  principle,  this  Court  cannot  order  specific  performance 
of  the  Agreement  herein  by  way  of  preliminary  injunction.  The  provisions  of  the  Agreement  are 
multiple  in  number  and  contemplate  almost  daily  supervision  by  the  parties  and  this  Court.  And  not 
only  is  the  Agreement  multiple,  but  the  contact  between  the  parties  must  necessarily  be  continuous  in 
nature.  Thus,  as  previously  discussed,  the  enforcement  of  the  Agreement  is  an  enforcement  nightmare 
waiting  to  happen.  Therefore,  to  undertake  to  enjoin  Armstrong  by  enforcement  of  the  Agreement 
over  an  indefinite  term  would  impose  upon  this  Court  a  duty  impossible  of  performance.  Accordingly, 
this  Court  should  be  constrained  to  deny  injunctive  relief.  See  Long  Beach  Drug  Co..  13  Cal.  2d  at 
171-72. 

vm.  CONCLUSION. 

For  the  foregoing  reasons,  this  court  should  deny  plaintiffs  request  for  injunctive  relief. 

DATED:  May  6,  1992. 

LEWIS,  D’AMATO,  BRISBOIS  &  BISGAARD 
DAVID  B.  PARKER 
GRAHAM  E.  BERRY 


Attorneys  for  Amicus  Curiae  Joseph  A.  Yanny,  air  individual  and 
Joseph  A.  Yanny,  a  Professional  Law  Corporation. 
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